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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SECURITIES AND EXCHANGE CASE NO. 04-CV-0163-IEG (WMC(C)
COMMISSION,

ORDER (1) DENYING

Plaintiff, SHAREHOLDERS’ MOTIONTO
INTERVENE and (2) DENYING
vs. ALTERNATIVE MOTION TO

APPEAR AMICUS CURIAE
PRESTO TELECOMMUNICATIONS, INC.; [Doc. No. 42]
ALFRED LOUIS VASSALLO, JR. aka
BOBBY VASSALLO,

Defendants.

Presently before the Court is a motion to intervene as a matter of right, or in the alternative
to appear amicus curiae, in this Securities and Exchange Commission (“SEC”) enforcement action.
The motion is brought by various shareholders (the “Shareholders”) of Presto
Telecommunications, Inc. (“Presto USA™).! For the reasons set forth below, the Court denies the

Shareholders’ motion to intervene and denies their alternative motion to appear amicus curiae.

W

'Presto USA is a telecommunications company focused on providing services in Mexico.
Presto USA is a 49% owner of Presto Telecommunicaciones, S.A. de C.V. (“Presto Mexico™). Presto
Mexico, in turn, owns a license to operate a telecommunications network in Mexico (the
“concession”). The concession was granted to Presto Mexico by the Mexican government but is
currently the subject of revocation proceedings.
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intervene.

DISCUSSION

A. Legal Standard for Intervention as a Matter of Right

The Shareholders bring their motion pursuant to Federal Rule of Civil Procedure 24(a)(2).
From the requirements of Rule 24, the Ninth Circuit has distilled four specific elements that a party
seeking intervention as of right must establish: (1) the applicant must timely move to intervene; (2)
the applicant must have a significantly protectable interest relating to the property that is the
subject of the action; (3) the applicant must be situated such that the disposition of the action may
impair or impede the party’s ability to protect that interest; and (4) the applicant’s interest must not
be adequately represented by existing parties. Arakaki v. Cayetano, 324 F.3d 1078, 1083 (9th Cir.

2003). “In evaluating whether these requirements are met, courts are guided primaﬁly by practical

“and equitable considerations.” U.S. v. City of Los Angeles, 288 F.3d 391, 397 (9th Cir. 2002)

(internal quotations and citation omitted). Failure to establish any of the four requirements is fatal

to a motion to intervene as a matter of right. Arakaki, 324 F.3d at 1083.

B. Analysis

As an initial matter, the SEC argues that the Court need not consider the elements of Rule
24(a)(2) because intervention in this case is completely foreclosed by statute. Specifically, the
SEC relies on section 21(g) of the Securities Act of 1934 which provides that *“no action for
equitable relief instituted by the [SEC] pursuant to the securities laws shall be consolidated or
coordinated with other actions not brought by ;he [SEC] . . . unless such consolidation is consented
to by the [SEC].” 15 U.S.C. § 78u(g).

The question of whether section 21(g) erects a bar to intervention has produced differing
answers throughout the federal courts. See SEC v. TLC Investments and Trade Co., 147
F.Supp.2d 1031, 1039-1040 (C.D. Cal. 2001) (surveying cases and noting that some courts have
allowed intervention despite section 21(g) while others have held that section 21(g) is a complete
bar to intervention). To date, it appears that no court within the Ninth Circuit has squarely decided
the issue in a published opinion, although the Central District of California provided an analysis.

In TLC Investments, the court set forth the arguments for and against an interpretation of section
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21(g) that would bar intervention, but ultimately failed to reach a decision because it found that
regardless of the section 21(g) issue, the would-be interveners had failed to meet their burden
under Rule 24(a)(2). See id. at 1041. For the reasons discussed below, the Court finds that the
Shareholders in this case have likewise failed to meet their burden under Ruie 24(a)(2), making it
unnecessary to decide whether section 21(g) provides an independent bar to intervention.

The SEC and the Receiver do not take issue with the first three elements in the Rule
24(a)(2) analysis. That is, they apparently agree that the Shareholders’ application is timely, that
the Shareholders have a protectable interest in property that is the subject of this litigation, and that
the disposition of this lawsuit may affect that interest. Thus, whether the Shareholders are entitled
to intervene in the SEC’s lawsuit turns on whether the present parties to the suit can adequately
protect the interests at play.

The Ninth Circuit looks to three factors when determining the adequacy of representation:
(1) whether the interest of a present party is such that it will undoubtedly make all of a proposed
intervener’s arguments; (2) whether the present party is capable and willing to make such
arguments; and (3) whether a proposed intervenor would offer any necessary elements to the

proceeding that other parties would neglect. Arakaki, 324 F.3d at 1086 (citing California v. Tahoe

Reg’l Planning Agency, 792 F.2d 775, 778 (9th Cir. 1986)). As a general matter, however, “[t]he
most important factor in determining the adequacy of representation is how the [applicant’s]
interest compares with the interests of existing parties.” Id. (citing 7C Wright, Miller & Kane, §
1909, at 318 (1986)). Specifically, “[w]hen an applicant for intervention and an existing party
have the same ultimate objective, a presumption of adequacy of representation arises.” Id. See

also, Northwest Forest Resource Council v. Glickman, 82 F.3d 825, 838 (9th Cir. 1996). Finally,

the Ninth Circuit has also held that “a presumption of adequate representation generally arises
when the representative is a governmental body or officer charged by law with representing the
interests of the absentee.” City of Los Angeles, 288 F.3d at 401.

In this case, both presumptions as to the adequacy of representation are appropriate. First,
the interests of the Receiver and the Shareholders are one and the same; namely, to maximize the

return to the Presto USA shareholders. Therefore, a presumption anises that the Receiver can
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adequately represent the interests of the Shareholders now seeking intervention. Second, the SEC
is also presumed to adeqﬁately represent the Shareholders’ interests. This is because the SEC is a
governmental body charged by law with protecting innocent shareholders in actions such as this.

See SEC v. Wencke, 622 F.2d 1363, 1372 (9th Cir. 1980). Consequently, it becomes the

Shareholders’ burden to make a “compelling showing” that representation by the SEC and the
Receiver would be inadequate. See Arakaki, 324 F.3d at 1086.

The Shareholders offer few substantive arguments as to why the SEC or the Receiver
cannot adequately represent their interests in this litigation. As to the SEC, the Shareholders
merely allege that the plan to disburse the funds collected from Presto USA to the company’s
shareholders is insufficient. The reason the Shareholders feel this planned course of action
inadequately protects their interests is that “the dwindling assets of Presto USA will hardly provide
Pre'sto USA'’s shareholders with a return of their principle investment, let alone any profit.”
(Shareholders’ Mot. at 6). However, the fact that the SEC may not be able to return a profit to the
Shareholders does not lead to a conclusion that the SEC’s interests are different from those of the
Shareholders. It may be that Presto USA’s assets, at the end of this litigation, are insufficient to
provide a full return to the Presto USA shareholders. If that is the case, however, it will not be the
result of the SEC somehow trying to bring about that scenario, but rather the result of the financial
condition Vassallo left behind. Thus, the mere possibility that the Shareholders will not realize a
healthy return on their investment does not warrant a conclusion that the SEC is inadequately
representing their interests.

As to the Receiver, the Shareholders’ argument of inadequate representation is even less
convincing. Here, the Shareholders argue that the Receiver’s representation is lacking because he
refuses to defend Presto USA against the SEC. However, nowhere do the Shareholders explain
why opposing the SEC in this action is likely to maximize the return on their investment. To the
contrary, the Shareholders acknowledge that, if successful in this suit, the SEC is likely to seek
disgorgement from Vassallo followed by a disbursement of funds to the Shareholders. The fact is
that the Receiver was appointed by this Court to ensure that the Shareholders receive the maximum

return from their investment. Thus, the Receiver’s express duty is to protect the same interest that
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now serves as the impetus for the Shareholders’ motion to intervene..

At oral argument, counsel for the Shareholders offered a different argument as to why the
Receiver was not adequately representing the Shareholders’ interests. Counsel claimed that while
the Shareholders’ interest lies in turning Presto USA into a viable company, the Receiver is
determined to “run it into the ground.” In particular, counsel for the Shareholders accused the
Receiver of doing nothing to ensure that Presto USA would remain operational.

The Court finds this new argument to be entirely unpersuasive for a number of reasons.
First, the Shareholders improperly attempt to characterize their interests as separate and apart from
the Receiver’s. The Shareholders’ interests do not lie in any particular fate of Presto USA’s
operations. Rather, their interests lie exclusively with the return on their investment.’ Maximizing
the return on every Presto USA shareholder’s investment is precisely the Receiver’s function.
Second, and contrary to the Shareholders’ contentions, it is clear to the Court that the Receiver has
been actively taking steps to further Presto USA’s survival. For example, the Receiver has already
come to this Court on multiple occasions and requested the disbursement of funds to make
payments on behalf of Presto USA and Presto Mexico. There is also no evidence before the Court
that substantiates any allegations of inaction. Third, it appears that to the extent the Receiver has
not taken certain steps on behalf of Presto USA, it is Vassallo who is at fault. In particular, many
of the documents and files that this Court has ordered to be turned over to the Receiver in aid of his
duties have been withheld under assertions that they are protected by Vassallo’s Fifth Amendment
privilege. In sum, the Shareholders have failed to provide this Court with any compelling reasons
as to why their interests are not being adequately protected by the Receiver.

The heart of the Shareholders’ discontent appears to lie with the Receiver’s strategy for
managing the company. Specifically, the Shareholder’s would have the Receiver immediately
initiate their own business plan involving the reorganization and buy-out of Presto USA. To the

extent that the Shareholders use this issue as a ground for intervention, it must be rejected. What

3For example, if the Shareholders would receive a greater return on their investment if Presto
USA ceased all operations and liquidated, their interests would be better protected by that action than
by the company pressing on with operations.
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the Shareholders present is merely a difference in strategy, not in underlying interest or ultimate
objective. In other words, the Receiver and the Shareholders share the same goal: maximizing the
return to Presto USA’s shareholders; and differ only as to the best way to reach that goal.* The
Ninth Circuit has held that “[w]here parties share the same ultimate objectiv‘e, differences in []
strategy do not normally justify intervention.” Arakaki, 324 F.3d at 1086 (citing City of Los
Angles, 288 F.3d at 402). The mere fact that the Shareholders have a difference in opinion as to
how best to maximize the return on everyone’s investment is insufficient to warrant their
intervention. Therefore, the Shareholders have failed to establish that they are entitled to intervene
in this action as a matter of right.

Although the issue was not raised previously, the Shareholders request in their reply brief
that the Court also consider a permissive grant of intervention pursuant to Federal Rule of Civil
Procedure 24(b). Rule 24(b)(2) allows a court, in cases where intervention as a matter of right is
unavailable, to nonetheless allow intervention as a discretionary matter. Aside from its
untimeliness, the Court rejects the Shareholder’s request for permissive intervention because of the
undue delay and complication that intervention would entail. As explained above, the true purpose
of the Shareholders’ request to intervene does not involve the merits of this lawsuit. Rather, the
Shareholder’s wish to assert their own views as to how Presto USA should be managed durnng the
pendency the SEC’s action. Thus, permissive intervention would merely open the doors of the
Court to issues of business management, which have nothing to do with the focus of this litigation
(whether defendants engaged in the fraudulent offer and sale of Presto USA securities). For these
reasons, the Court will not grant permissive intervention.

Having denied the Shareholders’ motion to intervene, the Court now addresses the
Shareholders’ alternative request that they be allowed to appear amicus curiae. The Court is
fearful that granting this motion will infect this lawsuit with the same delays and distractions that

militate against permissive intervention. As explained below, it is not appropriate for this Court to

*The Court notes that there may not even be a difference in strategy as counsel for the Receiver
claimed at oral argument that the Receiver was very interested and enthusiastic about the idea of a
fully-funded buy-out of the Presto USA shareholders if such a plan were to prove workable.
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become a micro-manager of Presto USA’s business and financial affairs. Because the
Shareholders’ motion to appear amicus curiae is premised on this Court adopting such a role, the
motion is denied.

Finally, the Shareholders ask the Court to directly entertain their proposed “reorganization
plan” for Presto USA. This reorganization plan’s first step would be to remove the Receiver from
his post.® In the Receiver’s stead, the Shareholders would introduce an “interim president” they
have selected, as well as retain Vassallo as a “consultant.” The Shareholders then propose a “buy-
out” of Presto USA by Presto Mexico. The buy-out plan contemplates that each Presto USA
shareholder would essentially have their purchase price refunded to them or receive an equivalent
amount in Presto Mexico stock. The funding for this buy-out will allegedly come from unspecified
Mexican investors who are apparently ready to infuse Presto Mexico with millions of dollars in
funding.

Aside from whatever merit it may have, the Court finds it wholly inappropriate to consider
implementing the Shareholders’ proposal. The judicial system is simply not the proper arena to
formulate and put into action corporate reorganization plans. Indeed, the Court finds it interesting
that the Shareholders continually disparage the Receiver’s lack of experience when it comes to
running a telecommunications company, yet imply at the same time that the Court is somehow
capable of evaluating proposals for corporate reorganizations and buy-outs. The fact is that the
Receiver was appointed because he is competent in the business world in a way this Court is not.
Consequently, it is the Receiver, not this Court, that is charged with making operational decisions
for Presto USA. The Court therefore suggests that the Shareholders continue to consult the
Receiver about their proposal and allow him to make an informed decision as to whether the plan
is feasible and, if it is, whether it represents the best way to maximize the return to all of Presto
USA’s shareholders. The Court further suggests that the Shareholders take some solace in the fact

that the Receiver has a fiduciary obligation to act in the best interests Presto USA’s shareholders.

*While the proposed reorganization plan calls for the wholesale removal of the Receiver, the
Shareholders’ reply brief indicates that they would now be amenable to keeping the Receiver in place,
but severely limiting his activities.
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CONCLUSION
For the reasons stated above, the Court DENIES the Shareholders’ motion to intervene and
DENIES the Shareholders’ alternative motion to appear amicus curiae.

IT IS SO ORDERED.

v el 4, 000¢ B & M

IRMAE. GONZALEZ
United States District Judge

cc: Magistrate Judge McCurine
all parties
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